UNI TED STATES DI STRI CT COURT
DI STRI CT OF RHODE | SLAND

SARAH BROUSSEAU, a m nor by
and t hrough her parent and
next friend Bethany Brousseau

V. C. A No. 96-365-T

TOW OF WESTERLY, by and
through its Treasurer,
PASQUALE J. PERRI, JR ; JOY
SACCO, alias, individually and
in her official capacity as
Principal of the Babcock

M ddl e School enployed by the
Town of Westerly; JOHN CARSON,
alias, individually and in his
of ficial capacity as Assistant
Principal of Babcock M ddle
School enpl oyed by the Town of
Westerly; and CAM LLE MARTI N
alias, in her official
capacity as a | unchroom ai de
at the Babcock M ddl e School
enpl oyed by the Town of
Westerly

VEMORANDUM AND ORDER

ERNEST C. TORRES, United States District Judge.

Bet hany Brousseau brought this action pursuant to 42 U. S.C. 8§
1983, on behalf of her daughter, Sarah, a sixth grade student in
the Westerly school system The gravanen of the conplaint is that
Sarah's Fourth and Fourteenth Anmendnent rights were violated by
school officials when they conducted a warrantl ess search of Sarah
and her classmates in an effort to |locate a knife that was m ssing
fromthe school cafeteria. The case presently is before the Court

for consideration of cross notions for summary judgnent.



The issue presented is whether the search was unreasonabl e.
Because | find that the search was em nently reasonabl e under the
circunstances, the plaintiff’s notion for summary judgnment is
denied and the defendants' cross notion for sumrmary judgnment is
gr ant ed.

Facts

The facts are sinple and undisputed. The parties have
stipulated that on January 10, 1996, Sarah and ot her students at
the Babcock Mddle School ate pizza for lunch in the school
cafeteria. One of the cafeteria workers was unable to find a knife
that was wused to cut the pizza. The mssing knife was
approximately 13 % inches |long and had a nine inch serrated netal
bl ade.

These facts were conmuni cated to John Carson, the assistant
princi pal, who, along with anot her school adm ni strator and sever al
cafeteria workers, walked around the cafeteria |ooking for the
knife. Wen they could not |locate it, Carson asked any student who
knew of its whereabouts to cone forward. In the absence of any
response, Carson obtai ned aut horization fromJoy Sacco, the school
principal, to conduct a pat-down search of the students present in
the cafeteria.

Mal e and femal e students were assenbled in separate |ines.
Car son and anot her mal e t eacher patted down t he nmal e students while
two fermale |unch room aides patted down the femal e students.
Sarah, who was then ten years old, was one of the students

searched. Sarah's search took only a few seconds and consi st ed of



patting the area in the vicinity of her front and back pockets and
around her ankl es.

The knife was not found during the search, but, later, it was
di scovered in an enpty pi zza box contained i n a dunpster behind t he
cafeteri a.

Di scussi on

Sarah asserts that the search of her person was unreasonabl e
and, therefore, that it violated her rights under the Fourth and
Fourteenth Amendnents to the United States Constitution. In
addition, she alleges that the search violated both the Rhode
| sl and Constitution's prohibition against unreasonable searches
(Article 1, 8 6) and R 1. Gen. Laws § 9-1-28.1(a)(1l) which

proscri bes unreasonable intrusions into an individual's privacy.



The threshol d question with respect to all of these clains is
whet her the search was unreasonable. Since the facts are
undi sputed, the parties agree that making that determ nation is a
matter of |aw appropriate for sumary judgnent.

| . The Fourth Anmendnent

A. The Anal ytical Franework

The Fourth Amendnent's prohibition against "unreasonable
searches and seizures" is applicable to searches of students

conducted by public school officials. New Jersey v. T.L.O, 469

U S. 325, 333 (1985). However, determ ning whether a search is

"reasonabl e" "depends on the context within which a search takes

place [and] . . . requires 'balancing the need to search agai nst
the invasion which the search entails.'" Id. at 337 (quoting

Camara v. Municipal Court, 387 U. S. 523, 536-37 (1967)). Thus, in

the public school setting, the "'reasonabl eness' inquiry cannot
di sregard the schools' custodial and tutelary responsibility for

children." Vernonia School Dist. 47J v. Acton, 515 U S. 646, 656

(1995). Nor, can it disregard the fact that, in sone respects,
"students within the school environnment have a | esser expectation
of privacy than nenbers of the population generally.” 1d. at 657

(quoting T.L.O., 469 U S. at 348 (Powell, J., concurring)).




Accordingly, the Suprenme Court has said that "the school
setting requires sonme easing of the restrictions to which searches
by public authorities are ordinarily subject.” T.L.O, 469 U S. at
340. More specifically, the Court has held that the relevant
inquiry is whether, under the circunmstances, "the search is one
that a reasonabl e guardi an and tutor m ght undertake."” Vernoni a,
515 U. S. at 665.

There is no litnus test for determ ning whether a particul ar

school search was reasonable. That task involves a two-part
inquiry:
first, one nust consider "whether the . . . action was
justified at its inception" . . . second, one nust

determ ne whether the search as actually conducted "was
reasonably related in scope to the circunstances which
justified the interference in the first place."

T.L.O, 469 U S. at 341 (quoting Terry v. Chio, 392 US 1, 20

(1968)). The factors to be considered in assessing the

r easonabl eness of a search are:

1. The nature of the privacy interest upon which the search
i ntrudes.

2. The character of the intrusion.

3. The nature and i medi acy of the governmental concern at
i ssue.



4. The efficacy of the neans enployed in neeting that
concern.
Vernonia, 515 U. S. at 654-60.

B. Application to this Case

1. The Nature of the Privacy |nterest

Not all asserted expectations of privacy are protected by the

Fourth Amendnent. The Fourth Anendnent protects only those
expectations "that society recognizes as 'legitimte.'" [d. at
654.

Whet her a particul ar expectation of privacy is "legitinmte"

depends upon the circunstances. 1d. Therefore, "while children
assuredly do not 'shed their constitutional rights . . . at the
school house gate," . . . the nature of those rights is what is
appropriate for children in school." 1d. at 655-56 (quoting Tinker

v. Des Mdines Indep. Community Sch. Dist., 393 U S 503, 506

(1969)).

As already noted, a mnor student who has been committed to
the care and custody of school officials, has a sonmewhat | esser
expectation of privacy than an adult nmenber of the general
popul ation. |d. at 654-56; T.L.O, 469 U.S. at 340. However, that

does not mean that a student's privacy rights are nonexistent or



that school officials may intrude upon them w thout sufficient
justification.

In this case, Sarah clearly had a legitimte expectation of
privacy regarding the contents of her pockets. She also had an
equally legitinmte expectation that she woul d not be subjected to
a search that included unwanted and unjustified touching of her
person. Thus, the real issue is the extent to which the search
intruded on those expectations and whether there was sufficient
justification for that intrusion.

2. Character of the Intrusion

The intrusiveness of a search is a function of both the manner
inwhichit is conducted and the nature of the information that it
di scl oses. Vernonia, 515 U.S. at 658. There is no absolute
requirenent that the search be "the 'least intrusive' search
practicable [in order to] be reasonable wunder the Fourth

Amendnent . " Id. (quoting Skinner v. Railway Labor Executives’

Ass’n, 489 U. S. 602, 629 n.9 (1989)). However, the availability of
less intrusive alternatives clearly is a consideration. See

Desroches v. Caprio, 974 F. Supp. 542, 550 (E.D. Va. 1997).

In this case, the search was limted both in terns of the

nmet hods enpl oyed and the i nformati on reveal ed. Moreover, its scope



was restricted to what was reasonably necessary to ascertain
whet her any of the students possessed the m ssing knife.

The search consisted solely of a "pat-down" of the areas
around Sarah's pockets and ankles where a knife |ike the one
reported m ssing mght be conceal ed. Nothing was renoved from her
pockets nor were the contents of the pockets exam ned. Mbreover,
the students were patted down by school officials of the sane
gender and the search of each student |asted for only a few
seconds.

In short, the extent to which the search intruded on Sarah's
privacy was relatively limted and it was conducted in the |east
i ntrusi ve manner possible consistent with its purpose.

3. Nat ure and | nmedi acy of Governnental Concern

One cannot determine "in isolation” whether a particular
governmental concern is sufficient to justify searches in general.
Vernonia, 515 U S. at 661. The relevant inquiry is whether the
concern in question is "inportant enough to justify the particul ar
search at hand."” 1d. (enphasis in original).

In school searches, an assessnent of the weight and urgency
accorded to the governnmental concern cited as justification for

the search turns, largely, on the nature of the itens that are the



object of the search. The interest of school officials in
searching for drugs or weapons, ordinarily, is deened nore
conpel l'ing and of greater urgency than searches for other kinds of
cont raband "because of the need to protect the safety and welfare
of students."” Desroches, 974 F. Supp. at 548.

In this case, school officials had anple reason to be
concer ned about the safety and wel fare of the children entrusted to
their care. The knife in question had a nine inch serrated bl ade
capable of inflicting serious or even fatal injury. Furthernore,
if, as school officials reasonably suspected, the knife had been
taken by a student, it was reasonable to infer that the culprit
m ght have taken it with the intent to injure soneone. Even
assum ng t hat the student taking the knife had nore beni gn noti ves,
the knife's nine inch serrated bl ade created a significant risk of
serious accidental injury.

Mor eover, under these circunstances, it cannot be disputed
that i medi ate action was required. Reasonable efforts to find the
kni fe had been exhausted. Furthernore, the students could not be
indefinitely held in the cafeteria in the hope that the knife
m ght, sonmehow, turn up. On the other hand, allow ng the students

to | eave the cafeteria without first determ ning whether any of



t hem possessed the m ssing knife woul d have been an abrogation of
school officials' overriding responsibility for the students
safety and wel fare.

In short, given the magnitude and i mredi acy of the potenti al
threat, it is difficult to imgine a nore conpelling or urgent
governnmental concern than the one that pronpted the search at
i ssue.

4. The Efficacy of the Search

It is clear that the search conducted by Babcock School
officials was an effective nethod of addressing the concern that
pronpted the search. School officials had reasonable grounds to
believe that one of the students in the cafeteria possessed the
m ssing knife and the limted search that they conducted was the
nost direct and effective nmeans of locating it.

| ndeed, the search that was conduct ed appears to have been t he
only effective nmethod of addressing the concern about the students
safety and welfare. Even with the benefit of 20/20 hindsight, the
plaintiff, herself, has fail ed to suggest any alternative course of
action that woul d have addressed that concern effectively.

C. Summary
Briefly stated, Babcock School officials had anple
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justification for searching the students present in the cafeteria
when the knife in question could not be |ocated. Mreover, the
scope of the search and the nethods enployed were restricted to
what was reasonably necessary to achi eve the purpose of the search.

Considering the relatively limted nature of the intrusion;
t he conpel li ng saf ety concerns pronpting the search and t he absence
of any effective alternative for addressing that concern, it is
abundantly clear that the search conducted by Babcock School
of ficials was reasonabl e under the circunstances.

Bef ore conducting the search, school officials exhausted al
avai l abl e alternatives. They first wal ked through the cafeteria
| ooki ng under tables and in other areas where the knife m ght have
been placed. They then requested that any student havi ng know edge
of the knife's whereabouts cone forward. The search was conduct ed
only after those efforts had fail ed.

In addition, the search was limted to a brief "pat-down"
designed to determ ne only whether a student had the m ssing knife
conceal ed on his or her person. School officials did not attenpt
to determ ne what el se m ght have been in the students’ pockets.

Briefly stated, the choice confronting school officials was

whet her to search the students and run the risk that some of them
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and/or their parents m ght object to the intrusion; or, whether to
do nothing and run the risk that sone of the students entrusted to
their care m ght be seriously injured. Under these circunstances,
the decision to search and the manner in which the search was
carried out were emnently reasonabl e and a deci sion to do not hing
woul d have been an abrogation of their responsibilities.

I[I. The State Law d ai nms

The determ nation that the search, in question, was reasonabl e
is dispositive of Sarah's state law clains. Wth m nor exceptions
not applicable here, Art. 1, 8 6 of the Rhode Island Constitution
is co-extensive with the Fourth Anmendnment of the United States

Constitution. See Duquette v. Godbout, 471 A 2d 1359, 1361 (R |

1984) ("[1]n nobst contexts the Fourth Anendnent provides anple
protection against unreasonable searches and seizures. ' The
deci sion to depart fromm ni numstandards and to i ncrease the | evel
of protection should be made guardedly and shoul d be supported by

a principled rationale.'") (quoting State v. Benoit, 417 A 2d 895,

899 (R 1. 1980)). Like its federal counterpart, it prohibits only
"unr easonabl e" searches.
Simlarly, R1. Gen. Laws 8§ 9-1-28.1(a)(1l) confers a cause of

action only for unreasonabl e i nvasi ons of privacy. Although there
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are no Rhode |sland cases construing the statute in the context of
searches by state officials, it is difficult to believe that the
Rhode |sland General Assenbly intended to inpose liability for
constitutionally perm ssible searches by governnental officials.

Concl usi on

For all of the foregoing reasons, defendants' Mdtion for
Summary Judgnent is granted, and the plaintiff's Motion for Parti al
Summary Judgnent is deni ed.

T 1S SO ORDERED:

Ernest C. Torres
United States District Judge

Dat e:

n: \ wpdocs\ opi ni ons\ br ousseau. opn
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